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CURRENT TOPICS 


Out of Date Laws 


Ir has happened in the past that after LorpD GopDARD 
has said that a particular amendment of the law is necessary 
an amending Bill has been produced and passed into law. 
We do not know whether the law of larceny will be simplified 
and cleared up as a result of his remarks in Russell v. Smith 
(1957) 3 W.L.R., at p. 518. He there quoted without 
disapproval a passage from the Law Quarterly Review, vol. 72, 
p. 183, on the subject of Moynes v. Cooper [1956] 2 W.L.R. 562 
in which the author said that that case ‘“‘ does serve to 
emphasise the utter unreality of the present law of stealing. 
Such cases are a public scandal both because the courts are 
reluctantly compelled to allow dishonesty to go unpunished, 
and because of the serious waste of judicial time involved in 
the discussion of futile legal subtleties.’’ The last attempt, 
only partly successful, to codify the law of larceny was in 1916 
and we recommend those who would like to be convinced of the 
shortcomings of the law as it is to read the chapters on stealing 
and allied subjects in Mr. J. W. C. TURNER’s edition of Kenny. 
It is surely time to review and bring up to date this and other 
branches of the criminal law and shake off the shackles of 
the past. 


Radar Speed Checks 


THE method of detecting by radar vehicles which are 
exceeding the speed limit, adopted in Lancashire, was the 
subject of comment last week. So far as the law is concerned, 
it has long been recognised that mechanical aids for checking 
speed may be used in evidence. In Gorham v. Brice (1902), 
18 T.L.R. 424, and in Plancg v. Marks (1906), 70 J.P. 216, 
evidence of timing by a stop-watch was admitted, and in 
Penny v. Nicholas {1950} 2 All E.R. 89 it was held that a 
person might be convicted of speeding on the evidence of one 
police officer, if it was supported by evidence of the reading 
of a speedometer or some other mechanical means by which the 
officer’s evidence became evidence of fact and not of mere 
opinion. We do not think there is any novel question of law 
involved in using radar for this purpose but a number of 
questions of fact will arise connected with the accuracy and 
reliability of the new method. First, the prosecution must 
show that it is accurate; secondly, the magistrates must be 
satisfied that in using it there was no real opportunity for error 
in making the readings. Thirdly, they must be satisfied that 
there is no possibility of the defendant’s car being confused 
with anyone else’s car or any other object. If they are 
Satisfied on all these points, they can properly convict the 
accused, subject to any defence he may have on the facts. 
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On the other hand, if the magistrates are not satisfied on any 
of these points, they can properly dismiss the charge. Further 
comment must be reserved until more is known of the workings 
of radar. In relation to the third point mentioned above, 
however, those who had experience of radar in the war will 
know that operators are not always as efficient as they should 
be, and the code word “ window ’”’ may remind them of the 
way in which a confusing situation can be created on the 
screen. 


The Land Registry 


THE announcement reproduced on p. 678 of this issue 
that some more work at the Land Registry is being trans- 
ferred to Tunbridge Wells is welcome for many reasons. 
First, it makes a modest contribution towards relieving 
general congestion in central London and helps the Govern- 
ment’s policy of dispersal. Secondly, it is a notable step in 
the direction of having local offices of the Registry to handle 
all work for a particular area, an idea which we support. 
It is true that the office at Tunbridge Wells, called the 
Hawkenbury sub-office, is modestly named; it is made 
quite clear that it is subordinate to London and _ that 
arrangements can and will be made to allow personal searches 
in London. The occasions on which personal attendance at 
the Registry is necessary are comparatively few and we do 
not expect that there will be a great demand for the temporary 
transfer of records to London. Thirdly, the change will help 
to overcome the severe shortage of skilled staff in London. 
It is true that some shortage exists in most parts of the 
country but nowhere, so far as we know, is it as acute as in 
London. We hope that the Chief Land Registrar will be 
encouraged to continue to disperse his department and that 
it will not be long before counties many miles north of London 
will have at least a sub-office of the Registry within their 
borders. 


Restrictive Trading Agreements 


SincE the office of the Registrar of Restrictive Trading 
Agreements was opened in April, £170 has been paid for 
photographic copies, at 2s. a time, of registered trading 
agreements. There are now 1,152 files available for public 
inspection, and for a shilling a member of the public may look 
at as many files as he can in one day. Once the agreement is 
accepted for registration its case has to be prepared for hearing 
in the Restrictive Trade Practices Court and those who made 
the agreement have to prepare to argue that it is in the public 
interest. Queen’s Bench Court No. 7 is being made ready for 
use by the end of September. The main alteration necessary 
will be the reconstruction of the seats of the judges to accom- 
modate a full panel of seven members of the court in case a 
full panel should sit. It is, however, considered doubtful 
whether any cases will be ready for hearing until the beginning 
of next vear. 


Non-Voting Shares 


THE Stock Exchange Council have issued a memorandum 
on the growing practice of issuing non-voting shares. They 
say that they do not look upon such shares with favour, but 
do not see how they can take away from companies powers 
which they legally possess by refusing them a quotation. 
In any case, they argue, there would be formidable practical 
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difficulties in the way of such a proposal, even if it were other- 
wise possible. The council say that they have taken such 
steps as they could to ensure that the public were not misled 
as to what they were buying or being offered. The memo- 
randum adds: “The proper remedy against the issue of 
non-voting shares is an amendment of the Companies Act ; 
but in the meantime no person or company is compelled to 
hold or to buy, or to subscribe for or underwrite non-voting 
shares, and if such an attitude were consistently adopted, the 
issue of non-voting shares would cease to be a_ practical 
proposition.” 


The Deserted Wife’s Equity 


SINCE 1707, when Scots and English decided to join forces 
politically, but to continue to go their separate ways 
judicially, they have nevertheless influenced and sometimes 
followed each other in the development of their respective 
legal systems. Sometimes, as in a recent case in the Court 
of Session, this is not possible. We are indebted to the 
Scottish universities’ law journal, the Juridical Review, for 
August, 1957, where an excellent note of the case, Temple v. 
Mitchell [1957] S.L.T. 169, is to be found. A tenant who was 
protected under the Rent Acts disappeared, leaving his wife 
in occupation. The landlords sought to remove her, and the 
English decisions were cited on her behalf, including Benda// 
v. McWhirter [1952] 2 Q.B. 466, which allow a deserted wite 
an equity to remain in the matrimonial home sufficient to 
resist a claim to possession by the landlord. Lorp Patrick 
based his judgment for the landlords on the ground that the 
Married Women’s Property Act, 1882, was not applicable to 
Scotland, but was the foundation in England of the deserted 
wife’s right to stay on in the matrimonial home, even against 
her husband or the landlord. In Scotland, it seems, the 
husband can eject his wife from the house he tenants, and 
so can a landlord. 


The Public Trustee’s Report 


THE Forty-ninth General Report covering the twelve 
months to the 31st, March, 1957, on the Office of the Public 
Trustee, which has just been published, shows that the year's 
working resulted in a surplus of £14,343 (Head Office surplus 
£22,330 and Manchester deficit £7,987), as compared with an 
adjusted surplus of £679 for the previous year. Expenses 
amounted to £554,197, an increase of £12,836 over the finally 
ascertained expenses (£541,361) for the previous year. The 
closure of the Manchester branch on the 4th September, 1950, 
resulted in a net saving of approximately £25,000 for the year 
under review. Receipts increased by £26,500 to £568,540. 
393 new cases of a total value of £6,698,638 were accepted 
during the year, being 29 less in number, but only £319,196 
less in value, than those accepted during 1955-56. The 
average value of trusteeships was £22,551, compared with 
£15,533, and of executorships £14,710, as against £16,922. 
The percentage of new cases under £5,000 in value dropped 
from 61-2 per cent. to 53-4 per cent., and the average accept- 
ance fee from {126 to £118. The total value of trusts under 
administration at the 31st March, 1957, was estimated to be 
£247,658,122. The number of staff (other than cleaners) 
employed on the 31st March, 1957, was 559, compared with 
603 at the 31st March, 1956. 
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‘REPORT OF THE FRANKS COMMITTEE: 


THE CONSTITUTIONAL 


In view of the widespread criticisms of administrative 
tribunals made during the last thirty years or so, the recom- 
mendations of the Franks Committee in this regard are of 
particular interest. Let it be said at once that the comments 
and recommendations of the committee seem wholly 
admirable. : 

The committee is convinced that tribunals as a system for 
adjudication have come to stay: their cheapness, acces- 
sibility, freedom from technicality, expedition and expert 
knowledge of their particular subject often give them 
advantages over the courts. At the same time, the committee 
is firmly of the opinion that a decision should be entrusted 
to a court rather than to a tribunal in the absence of special 
considerations which make a tribunal more suitable. Most 
important is the committee’s rejection of the evidence of the 
Joint Permanent Secretary to the Treasury and other official 
witnesses that tribunals are part of the machinery of admini- 
stration—it is stressed that tribunals should properly be 
regarded as machinery provided by Parliament for adjudication 
rather than as part of the machinery of administration. 


The Council on Tribunals 


The most important recommendation in this part of the 
report is that two standing councils, one for England and 
Wales (to be called the Lord Chancellor’s Council on Tribunals) 
and one for Scotland, should be set up to keep the constitution 
and working of tribunals under continuous review. The 
committee draws attention to the wide variations in the 
procedure and constitution of existing tribunals, which it 
rightly regards as more the result of historical accident and 
political circumstance than of the application of- general and 
consistent principles. The Council on Tribunals would 
advise whenever a new type of tribunal was established, 
and would keep under review the constitution and procedure 
of existing tribunals. A body nine or ten strong, composed 
of persons experienced in agriculture, industry and voluntary 
social services, senior retired civil servants, and practising 
and academic lawyers is envisaged. 


Constitution of tribunals 


The report advocates the appointment of tribunal chairmen 
by the Lord Chancellor and the transfer of the appointment of 
other members from Ministers concerned with the subject- 
matter of the adjudications to the Council on Tribunals. 
Further, the selection of the actual members of a tribunal 
should no longer be made by the Minister or the clerk of the 
tribunal, but by the chairman. It is recommended that the 
chairman should ordinarily have legal qualifications, in order 
to secure objectivity and the proper sifting of facts. The 
committee rejects the general proposal for a whole-time 
salaried tribunal service, but is not satisfied that the remunera- 
tion offered to chairmen of some tribunals, for example, rent 
tribunals, is adequate to attract the right people—levels of 
remuneration should be reviewed by the Council on Tribunals. 
The committee is anxious lest clerks of tribunals provided by 
Government departments might exercise departmental 
influence upon tribunals—it regards it as essential that their 
duties and conduct should be regulated by the Council on 
Tribunals and in particular that they should be debarred 
from retiring with tribunals when they consider their decision, 
unless sent for to advise on a specific point. 


VIEWPOINT 


Procedure 

The committee thinks it inappropriate to devise a standard 
code of procedure for all tribunals, but enunciates general 
principles in the light of which the Council on Tribunals 
could formulate detailed rules of procedure for the various 
tribunals. The three basic characteristics are openness, 
fairness and impartiality. While recognising the value of 
an informal atmosphere, the committee feels that some 
tribunals are of so unordered a character that they could not 
properly sift the facts and weigh the evidence. 

There was evidence that the absence of legal advice under 
an official scheme has caused hardship to citizens who were 
entitled to go before a tribunal, and the committee draws 
attention to the desirability of the bringing into effect of the 
provisions for legal advice contained in the Legal Aid and 
Advice Act, 1949. In the case of a few tribunals such as 
the County Agricultural Executive Committees, the com- 
mittee is not satisfied that the citizen is adequately informed 
in advance of the case which he has to meet, and says that the 
citizen should receive not formal pleadings but a document 
setting out the main points of the opposing case, 

The committee proposes that all hearings should be in 
public with three exceptions: first, cases involving public 
security ; secondly, where intimate personal or financial 
circumstances are disclosed ; thirdly, the informal proceedings 
(but not subsequent formal ones) involving professional 
reputation, such as some under the National Health Service 
Acts. Careful consideration is given to the question of legal 
representation. Save in the most exceptional circumstances, 
where it is clear that the interests of applicants generally 
would be better served by a restriction, the committee 
recommends unrestricted right to legal representation ; 
moreover, Government departments should not employ a 
lawyer unless the citizen employs one. It is perhaps to be 
regretted that the committee does not specify the ‘‘ most 
exceptional circumstances’’ in which there should be no 
right to legal representation. The committee further proposes 
that if legal representation be forbidden the bar should apply 
to unqualified solicitors’ clerks (at present, for instance, a 
solicitor is forbidden to appear before local national insurance 
tribunals, but his unqualified clerk may appear). There is 
the additional important recommendation that the legal aid 
scheme should be extended at once to those tribunals which 
are formal and expensive and to final appellate tribunals, 
and ultimately to other tribunals. 

The committee thinks it would be a mistake to introduce 
the strict rules of evidence of the courts in the majority of 
tribunals ; as it observes, a legally qualified chairman can 
be relied upon to attach the proper weight to such matters 
as hearsay evidence. At the same time there should be no 
restriction on examination and cross-examination of witnesses 
by parties. In its discretion a tribunal should be enabled to 
take evidence on oath and grant a subpcena. 


‘ 


Costs 


The committee prefers to entrust the Council on Tribunals 
with the task of reviewing the question of costs before tribunals, 
but sets out important guiding considerations. It is thought 
to be wrong to award costs against a party or to relate the 
payment of expenses to the result of the case; otherwise 
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tribunals might no longer be truly accessible. A successful 
applicant should ordinarily be given a reasonable allowance 
for the expenses of himself and witnesses, and for the cost 
of legal representation in cases where the tribunal is satisfied 
that legal representation was reasonable (and generally before 
appellate tribunals). Unsuccessful applicants before tribunals 
in the social service field and most others should also be 
entitled to the same reasonable allowance in respect of their 
expenses. When the dispute is between private parties (for 
example, disputes before rent tribunals) no grant from public 
funds would be made. Such tribunals of first instance should 
have a discretionary power to order frivolous or vexatious 
litigants to contribute to the costs of the other party; on 
appeal, the tribunal should be empowered to order the loser 
to contribute towards the other party’s costs. 


Appeals 

The importance of reasoned decisions being given to parties 
and confirmed in writing is stressed, especially for the benefit 
of a party who contemplates appeal. Likewise, the publication 
of reports of leading cases dealt with by final appellate 
tribunals is recommended. 

The committee is convinced that there should be a right 
of appeal from tribunals of first instance. But on what 
grounds, and to what body? In general, the committee 
favours an appeal on fact, law or merits to an appellate 
tribunal, but not toa Minister. At the same time there should 
be a right of appeal to the courts on points of law. It is 
pointed out that if tribunals were compelled to give full 
reasons certiorari would lie to quash any error of law. The 
committee is not satisfied with this means of review alone ; 


A NOTE ON WILSONS AND CLYDE v. 


It will be recalled that in the leading case of Wilsons and Clyde 
Coal Co., Ltd. v. English [1938] A.C. 57, the House of Lords 
affirmed that the personal duty of care owed by a master to his 
servant was threefold : to provide safe plant and machinery, a 
competent staff and safe system of work. Since these duties 
were personal to the master, he could not escape liability for 
breach of them by a plea of common employment. 

Since the abolition of the doctrine of common employment 
the view has been advanced that the famous three-fold 
division of a master’s common-law duty of care to his servant 
which received classic statement in Wilsons’ case need now 
only be retained for expository convenience and that for the 
purpose of fixing legal liability the duty of care can be stated 
in terms of wide generality. 

Thus in Salmond on Torts, 11th ed., at p. 131, it is said :— 


“It seems that the three-fold obligation of Walsons’ 
case is now capable of being expressed more simply and truly 
as a duty to take reasonable care for the servant's safety. 
The reason for drawing a distinction between a failure 
to take reasonable care to provide proper plant and a safe 
system of work (for which the master was personally 
responsible) and an isolated act of negligence by a fellow 
servant (for which the master was not) has disappeared 
with the defence of common employment itself.”’ 

In Charlesworth on Negligence, 3rd ed., at p. 394, in 
discussing Wilsons’ case, it is said :— 

“Lord Wright describes the duty as three-fold because 
the doctrine of common employment was still in existence. 
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it also recommends an appeal on points of law so that by that 
means the court could look at the notes of the evidence where 
the issue was whether there was evidence on which the tribunal 
could in law have arrived at its decision. The committee 
rejects The Law Society’s suggestion that the appeal should 
be by way of case stated and sensibly prefers a straight appeal 
to the Divisional Court of the Queen’s Bench Division just 
as in the case of appeals on law from the county court to 
the Court of Appeal. From the Divisional Court there should 
be one further appeal on law, by leave, and no more. These 
rights of appeal, as distinct from certiorari, should not extend 
to the National Insurance Commissioner, the Industrial 
Injuries Commissioner and National Assistance Appeal 
Tribunals, because these appellate bodies are expert and 
manned by officers of high calibre. 

All these proposals are so excellent that there seems little 
room for criticism. But will Whitehall ever allow legislation 
implementing them to be enacted ? 

Some may think the report inadequate in one other respect. 
It has nothing to say about that vast area of public administra- 
tion where at present no formal procedure is provided for 
objecting or deciding on objections, e.g., the rationing or 
allocation of scarce commodities or the Crichel Down matter. 
No doubt this omission from the committee’s terms of 
reference was deliberate, but the committee’s rejection of a 
general administrative appeal tribunal and an administrative 
division of the High Court must be viewed in this light—those 
proposals were only considered with reference to tribunals 
reaching a decision after a statutory procedure involving 
enquiry or a hearing. 

HARRY STREET. 


ENGLISH 


Now, however, it is unnecessary to put the duty under 
three heads. It is a single duty.” 


Clerk and Lindsell, 11th ed., at p. 391, appear to take the 
same view. After mentioning a four-fold duty and saying 
that the first duty (to employ competent servants) need no 
longer be considered since the abolition of the doctrine of 
common employment, they go on to say :— 

‘The remainder may be considered separately, not as 
limiting the extent of the duty of a master to his servant, 
but as grouping under convenient heads the more usual 
forms the general duty to take care assumes.’ 

Munkman, Employers’ Liability, 3rd ed., at p. 71, is to the 
same effect. 

“ Before the doctrine of common employment was 
abolished, the responsibility of the employer was restricted 
to such fundamental matters as the safety of plant, the 
place of work and the method of work. Now his responsi- 
bility is general and unrestricted: but the authorities 
which explain the various branches of his duty are still 
important, if only for illustrative purposes.”’ 


Professor Street, Law of Torts, p. 231, however, protests 
against such a relegation of the Wilsons categories from the 
sphere of law to that of literature, saying :— 

“It would be misleading to state that the distinction 

[between the personal Wilsons liability and vicarious liability 

for the activities of a fellow servant] can now be ignored ; 

for there will still be many cases where the employer is in 
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breach of his personal duty, and yet no employee is at 
DR sce 


It is with deference suggested that Professor Street’s 
protest may be reinforced if it is recalled that there may be 
at least one other situation where the three-fold (or four-fold) 
division may retain its old significance in restricting or limiting 
the master’s liability. 

In Paine v. Colne Valley Electricity Supply Co., Ltd. (1938) 
4 All E.R. 803, Goddard, L.J. (as he then was), held that in 
respect of duties falling within the three-fold division in 
Wilsons’ case the master is liable for the torts of his inde- 
pendent contractor. On the other hand, it is suggested that 
a master will not be liable for injury inflicted by his indepen- 
dent contractor on his (the master’s) servant which lies outside 
the field covered by the Wilsons duties and the other general 
exceptions (see for these, Salmond, 11th ed., pp. 133-138) 
to the employer’s non-liability for the conduct of his 
independent contractor. In such a case the master would 
not be relying on common employment as a defence but upon 
the general exemption from liability in respect of the activities 
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of an independent contractor, and the duties in Wilsons’ 
case would mark some part of the boundaries of the exemption 
in these circumstances. 

Such a case would not be likely to occur frequently, for it 
has been said (see fer Birkett, L.J., Modern Law Review, 
vol. 15, pp. 279-280, reviewing Friedmann, Law and Social 
Change in Contemporary Britain) that Wilsons’ case “ left 
but few cases of accidents arising in the course of industrial 
employment where the employer was not liable, once negligence 
had been found”’, and what remained would be further cut 
down by the other exceptions to an employer's non-liability 
for his independent contractor. Still, it is submitted that it 
is conceivable that in the interstices of these rules there may 
yet arise cases in which the limits of the three-fold duty may 
have their old significance. It is admitted that the cases 
suggested would be marginal but it is suggested that the 
possibility of their occurrence, taken together with the point 
made by Professor Street, warrants some qualification to any 
restatement in more general form of the Wilsons duties. 


A. H. H. 


American Bar Association Conference 


ON CRIME 


The interchange of views at the American Bar Association Conference in this country contained much 
of interest for English lawyers, and the article below is the first of several which will give a brief 
account of some of the papers. 


THE recent visit of the members of the American Bar to 
this country was the occasion for the delivery of a number of 
interesting lectures on various phases of the administration 
of the criminal law in England. Sir Theobald Mathew, 
Director of Public Prosecutions, spoke about the role of his 
own department in the administration of justice ; Sir Laurence 
Dunne, Chief Metropolitan Magistrate, of the ‘“ Réle of the 
Magistrates’ Courts and Criminal Justice’; Sir John Maude, 
0.C., on the “ Defence of Criminals’; Sir Laurence Byrne 
on the ‘‘ Judges’ Réle in Administering Justice’; Sir Basil 
Henriques on ‘“‘ The Juvenile and his Treatment”; and 
Sir Lionel Fox, Chairman of the Prison Commission, on “ The 
Sentence and Rehabilitation.” 

For English readers, however, much the most interesting 
papers were those which contrasted American and English 
procedure. In an address on “ Publicity Attendant upon 
Trials,” Mr. Elisha Hanson of Washington said, ‘‘ While the 
federal courts have pretty well held to the line that the 
taking of photographs during court proceedings should not be 
permitted, numerous state courts have permitted photo- 
graphing, broadcasting and television of trials, including 
murder trials. In fact, some judges have actually encouraged 
the use of these new methods of making the public aware 
of what transpires in their court-rooms. 


‘The broadcasting and televising of sensational murder 
trials in Texas and Colorado courts met with overwhelming 
public approval, including the approval of a majority of the 
lawyers in the areas where the trials were held. Counsel 
for the state as well as counsel for the defendants expressed 
the opinion that in no respect did they affect the verdict of 
the juries. The judges who presided are authority for the 
fact they did not detract from the dignity of the proceedings, 
distract the witnesses or degrade the courts. And the public, 


when polled, indicated an increased respect for the 
administration of justice.” 

How the public were polled to indicate that such publicity 
won an increased respect for the administration of justice we 
are not told. However, Mr. Hanson went on to assure his 
audience that there was a limit to the activities of the 
publicity men in court. ‘No flash bulbs were permitted. 
Only ordinary daylight was used and the pictures, the tape 
and the films were pooled for the use of all so as to avoid 
competitive commotion,’ and as a final assurance we are 
told, ‘“‘ The judge always was, as a judge should be, in full 
control of his court.” 

Another speaker, after pointing out that ‘“‘ In England no 
significant comment can be made by the Press on any matter 
pending in the courts’ and drawing attention to the fine of 
£10,000 imposed upon an English newspaper for commenting 
upon the Haigh case whilst the proceedings were still pending, 
went on to contrast this attitude with that prevailing in 
the United States. ‘‘In 1941,” he said, ‘‘a case came on 
appeal to the Supreme Court of the United States. Two 
defendants had been convicted of assault and a day had been 
fixed for passing sentence. Before that day a newspaper 
published an article advocating a stiff sentence of imprison- 
ment. ‘Probation for Gorillas?’ was the questioning 
headline and the newspaper answered the question in these 
words :— 

‘It will teach no lesson to other thugs to put these men 
on good behaviour for a limited time. Judge A. A. Scott 
will make a serious mistake if he grants probation to 
Mathew Shannon and Kenneth Holmes. This community 
needs the example of their assignment to the jute mill’ 

(meaning, we surmise, the penitentiary at San Quentin). 
A majority of the Supreme Court (Justice Frankfurter 
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amongst others dissenting) held that this article was not a 
contempt of court.” 


The speaker went on to say that he thought the difference 
in the attitude of the two countries to these questions was 
because of the English theory that the “‘ King’s judges can 
do no wrong.” Against this, the audience was reminded 
that “‘Her Majesty’s judges do not think themselves infal- 
lible,” and that Lord Asquith was reputed to have said that 
it was the duty of a judge at first instance to be quick, 
courteous and wrong. “That is not to say,” he added, 
“ that it is the duty of the Court of Appeal to be slow, rude 
and right, for that would usurp the functions of the House of 
Lords.” 

In contrast to the freedom accorded to the American 
press, Mr. Percy Hoskins of the London Daily Express gave 
some vivid examples of the difficulties which beset crime 
reporting in England. 

“ A young woman,” he said, “ was the victim of a par- 
ticularly brutal and sadistic murder in the West End of 
London. Just before her death she had been seen in the 
company of an ex-Air Force officer named Neville Heath 
who was known to Scotland Yard because of a previous con- 
viction for fraud. The essential and practically only evidence 
against the man had been supplied by a taxi driver who had 
driven the couple to the woman’s flat. 

“So the police were in this predicament. A sadistic 
murderer was at large, but if his picture appeared in the news- 
papers it could destroy the only evidence upon which a 
conviction might be obtained. Defending counsel could 
argue—probably successfully—that the taxi driver did not 
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remember Heath from the events of that night but from 
photographs which had appeared in the newspapers. 

“On the other hand, the public were entitled to be warned 
that a sexual maniac was on the run. It wasn’t just a case 
of the police not issuing the picture. This was a much 
photographed young man who had been in the news before. 
His photograph was already in every newspaper library. 
The police pleaded that if justice was to be served the picture 
must not be printed. The chance had to be taken that the 
man would be apprehended before he committed another 
murder. 

“Well, we took the chance and lost. A few days later he 
committed a second and even more brutal murder, destroying 
the life of a young girl who might still be alive if the picture 
had been published. The ironical thing is that, when Heath 
was eventually arrested, the police found upon his scarf a 
number of hairs which had come from the head of the first 
victim. So they might have secured their conviction after 
all. 

“When the trial was over I wrote a story and illustrated it 
with a picture of Heath—as it appeared in the official police 
gazette—saying that this was the picture which every police- 
man in the country had memorised but which no member 
of the public had been allowed to see; and although in the 
article I defended the police on the attitude they had taken, 
I was later told that the Home Secretary had seriously con- 
sidered prosecuting my paper for reproducing an official 
document. Such are the perilous paths we sometimes tread.” 

Truly the Atlantic is not the only gulf fixed between us 
and our American brothers. Te 


AN UNUSUAL CASE 


ALMosT every trader dealing in goods looks on his goods 
as a kind of self-advertisement, and he will be quick to 
prevent others imitating his goods in a way likely to deceive 
the public. To this end there exists the action for passing-off 
at common law, and by statute there is the facility for regis- 
tering a trade mark and of bringing an action for infringement. 

Where actions of that nature are brought it is usually 
necessary to bring hosts of witnesses to prove that they, 
as members of the public, were deceived because of the 
similarity of the goods or of the name used by the defendant. 
There is authority for the proposition that a man may be 
prevented from using his own name in his business if it will 
deceive the public, though strong evidence will be required 
in such a case. 

Drive Yourself Hire Co. (London), Ltd. v. A. G. Parish (trading 
as “ Self Drive Cars ’’) [1957] R.P.C. 307 was a claim akin toa 
passing-off action, but practically the only witness was the 
inanimate telephone directory. The plaintiff company 
objected to an entry in the telephone book next to their 
own. Under “D” there appeared the plaintiff company’s 
name and below it there appeared an entry in this form: 
“Drive Yourself (Self-Drive Cars) ”’ followed by the address 
and telephone number. It should be mentioned that on an 
outside page of the directory the plaintiff company had an 
advertisement starting with the words “A _ Self-Drive 
Service.” 

No attempt was made by the plaintiffs to prove by the 
evidence of members of the public that there had been any 


confusion caused by these entries in the telephone book. 
Instead, the plaintiffs contended that there was a false 
representation on the face of it, and that they would lose 
business because people who wanted the sort of service they 
provided might quite likely ring up the defendant instead 
of them. 

Such an action, said Harman, J., in the course of his 
judgment, is not a passing-off action: in the latter type of 
action it is an essential element to claim that the words of 
which complaint is made when uttered or seen by the public 
or the trade mean the goods or services of the plaintiff. 
It was not suggested that the words “ Drive Yourself” 
meant the goods or services of the plaintiffs and no others, nor 
is it likely that such ordinary words which are merely descrip- 
tive of the service could be the “ property ”’ of the plaintiffs, 
and they, in fact, expressly disclaimed any such notion. 
Instead, what was claimed was that the defendant’s action 
in causing this entry to be made in the telephone book had 
produced a cause of confusion between his business and the 
plaintiffs’. In effect they were claiming res ipsa loquitur. 


No monopoly in words 


In dismissing the action, Harman, J., based his decision 
in the first instance on the absence of any cause of action 
owing to the fact that the plaintiffs had no right to the 
monopoly in the words complained of. Even if one imputed 
to the defendant an improper motive to acquire part of the 
goodwill of the plaintiffs the fact remained that the words 
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‘Self-Drive Service’’ and “ Drive Yourself Service’ were 
merely descriptive of the service and not trade-names. 

A further argument was also rejected, namely, that as the 
defendant already had a descriptive name to his business 
(‘‘ Self-Drive Cars’) it was wrong of him to add another 
description to it (“ Drive Yourself’). Such an argument 
also depended for its support on the possession by the plaintiffs 
of a distinctive mark. The action was misconceived. 

It was not clear what part the Post Office had played in 
this matter, and as they were not before the court no sort 
of order could be made against them even supposing there 
were grounds to do so. At the same time, his lordship said 


* PURPOSE 


AT first sight, the decision in Re Shaw [1957] 1 W.L.R. 729 ; 
and p. 408, ante, is unequivocally against the validity of 
what are sometimes called “ purpose ’’ trusts, i.e., trusts 
the objects of which are not persons, but animals, or purposes 
such as the upkeep of a building or the propagation of a cause. 
The object for which Bernard Shaw directed his trustees to 
apply the capital and income of his residuary estate during a 
period of twenty-one years from his death was the institution 
of a series of inquiries directed to test the efficiency of the 
English alphabet in current use (which he referred to with a 
characteristic gaminerie as ‘“‘ Dr. Johnson’s alphabet”) by 
comparison with a new alphabet to consist of at least forty 
letters. Subject to this trust, and certain others of a more 
normal kind, the residuary estate was left equally between 
three institutions having the status of charities, viz., the 
British Museum, the National Gallery of Ireland and the 
Royal Academy of Dramatic Art ; but the destination of the 
gift in remainder could not, as the authorities now stand, 
and did not, affect the validity or otherwise of the “ alphabet ”’ 
trusts. 
Control of trust by the court 


This was how Harman, J., dealt with the question of the 
validity of these trusts, once he had decided that they were 
not charitable trusts. He first referred to certain observations 
which had been made by Lord Haldane in Houston v. Burns 
1918] A.C. 337 (a Scottish case, but on this point the law 
in the two countries is apparently the same), and by Lord 
Parker in Bowman v. Secular Society, Ltd. {1917} A.C. 406 ; in 
the latter, Lord Parker had categorically stated that “a trust 
to be valid must be for the benefit of individuals . . . or must 
be in that class of gifts for the benefit of the public which the 
courts in this country recognise as charitable. ...” The 
learned judge went on: “In other words, one cannot have a 
trust, other than a charitable trust, for the benefit not of 
individuals but of objects. The reason has often been 
stated, that the court cannot control the trust. The principle 
has been recently restated by Roxburgh, J., in Re Astor’s 
Settlement Trusts [1952] Ch. 534, where the authorities are 
elaborately reviewed. An object cannot complain to the 
court, which therefore cannot control the trust, and, therefore, 
will not allow it to continue. I must confess that I feel 
some reluctance to come to this conclusion. I agree at once 
that, if the persons to take in remainder are unascertainable, 
the court is deprived of any means of controlling such a 
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that he must not be taken as approving of the defendant’s 
action in getting this entry into the book. 


Action in respect of services 


A point of interest in this case lies in the fact that the 
parties were offering services and not goods to the public. 
As is known, trade marks can be registered only in respect of 
goods, but a passing-off action can apply to services (Sales 
Affiliates, Ltd. v. Le Jean, Ltd. [1947] Ch. 295). The action 
under review, however, as stated above, was not a passing-off 
action ; but there is no reason to suppose that it could not be 
supported on the ground that it did not relate to goods. 

L. W. M. 


A Conveyancer’s Diary 
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TRUSTS 


trust, but if, as here, the persons to take in remainder are 
ascertained, I do not feel the force of this objection. They 
are entitled to the estate except in so far as it has been 
devoted to the indicated purposes, and in so far as it is not 
devoted to those purposes, the money being spent is the 
money of the residuary legatees or the ultimate remainderman, 
and they can come to the court and sue the executor for a 
devastavit, or the trustee for a breach of trust, and thus, 
though not themselves interested in the purposes, enable 
the court indirectly to control them.” 


But this line of reasoning was not open to him, Harman, J., 
said, and for authority referred to a passage in the judgment 
of Lord Greene, M.R., in Re Diplock {1948} Ch. 465. I will 
not cite it in full here : it is in all essentials identical with the 
observations of Lord Parker in Bowman v. Secular Socitely. 
But if the conclusion to which he was driven by the authorities 
seemed unattractive to Harman, J., a totally different view 
of the state of the law on this subject was taken by Roxburgh, 
J., in Re Astor’s Settlement Trusts. It was there held that 
a “‘ purpose ’’ trust was invalid, first because the trust was 
for non-charitable objects which nobody could enforce, and 
secondly (on the facts of the case) because the objects or 
some of them were void for uncertaiaty. Roxburgh, J., 
ended his judgment with these words: “. . . while I have 
reached my decision on two separate grounds, both, I think, 
have their origin in a single principle, namely, that a court of 
equity does not recognise as valid a trust which it cannot 
both enforce and control. This seems to me to be good 
equity and good sense.” 


Indirect control of “ purpose ” trusts 

The strange thing about both the decision in Re Asfor's 
Settlement Trusts and this observation is that the one was 
reached and the other was made in a judgment in which 
considerable pains had been expended in the examination 
of two cases which are excellent examples of the kind of 
indirect control by the court which, if Harman, J., had felt 
himself free to follow his own inclination, seemed to him 
sufficient to validate a “‘ purpose’ trust. These are Pettingall 
v. Pettingall (1842), 11 L.J. Ch. 176, and Re Thompson {1934 
Ch. 342. In the latter, which did no more than follow the 
form of order made in the earlier of the two cases, a testator 
gave {1,000 to a friend to be applied by him for the pro- 
motion of fox-hunting, and gave his residuary estate to a 
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Cambridge college. The order made was that, on the friend 
undertaking to apply the legacy towards the expressed object, 
the legacy of £1,000 should be paid to him, and that in case the 
legacy should be applied otherwise than towards that object, 
the residuary legatees (who, Clauson, J., had observed while 
the case was being argued, “ seem to have an interest in the 
legacy, as, but for the trust [sic] for its application, they 
would be entitled to it”) were to be at liberty to apply. 
In Re Thompson, as in Re Shaw (but not in Re Astor's 
Settlement Trusts) there was a residuary beneficiary. 
However, it is now too late to argue at first instance at any 
rate (and perhaps also, in view of Re Diplock, in the Court of 
Appeal) that by adopting the method adopted in Pettingall 
v. Pettingall and Re Thompson a donor may set up, within the 
limits allowed by the rule against perpetuities, a trust for a 
purpose which the court will hold valid and, if necessary, 
enforce. The cumulative effect of Lord Parker’s remarks 
in Bowman v. Secular Society and the decisions in Re Astor's 
Settlement Trusts and Re Shaw are too much for that. 


*“ Tomb ” and “ animal”? cases anomalous ? 


But if one method of achieving the desired object is no 
longer available, is there no other method available ? 
According to Roxburgh, J., no ; for he founded his decision in 
Re Astor's Settlement Trusts on a principle, and if a principle 
can be discerned at the back of these and the numerous other 
reported cases on this subject, it must apply to invalidate 
any “ purpose ” trust whatever the method may be which has 
been selected to erect it. But as against the cases in which 
the principle that the court does not recognise a trust which 
it cannot enforce and control may be discerned there are the 
numerous cases, also mentioned in Re Astor’s Settlement 
Trusts, “‘ relating to horses and dogs, graves and monuments 
—matters arising under wills and intimately connected with 
the deceased—in which the courts have found means of 
escape from” this principle. These cases Roxburgh, J., 
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treated as exceptional and anomalous, and in no way destruc- 
tive of the general proposition which in his judgment was 
prima facie applicable to all cases of “ purpose”’ trusts ; 


and the learned judge continued: “‘ Perhaps the late 
Sir Arthur Underhill was right in suggesting that they may be 
concessions to human weakness or sentiment.” The reference 
here is to Underhill’s Law of Trusts and Trustees, and the 
edition cited by Roxburgh, J., is the 8th (p. 79). In the latest 
(10th) edition before me, the passage in question goes on to 
suggest that the whole of the cases relating to this question 
—trusts for animals, tombs and objects generally—require 
to be reviewed by the House of Lords “ before any intelligible 
principle can be extracted from them.”’ 

But anomalous or not, the tomb cases are part of the law 
on this subject, and since there can surely be no difference 
in principle between keeping up a tomb on the one hand and 
providing for the maintenance of an animal (for a recent 
instance, with some elements of entertainment, see Re Haines 
(1952), The Times, 7th November), or the furtherance of a 
cause, on the other, any person minded to have a try at 
setting up an enforceable ‘‘ purpose ” trust should be advised 
to model his dispositions on those of the tomb cases in which a 
direction to maintain a tomb proved successful, despite 
both the principle relied upon in Re Astor’s Settlement Trusts 
and the rule against perpetuities. The best of the cases for 
this purpose is Re Tyler [1891] 3 Ch. 252, and in case any 
reader with professional qualifications should here harbour 
the thought that there is no rule of law, practically, which a 
skilled conveyancer cannot get round, the will in Re Tyler 
was home-made, and on the face of it an average specimen 
of its kind. I will not examine this decision here; I did so 
a few years ago in this “ Diary”’ (see 97 Sot. J. 844) at 
considerable length, and hope that I then brought out its 
salient features. Once the essentials of the case are grasped, 
it is an easy model to follow. 

“ABC” 


IMPLIED RESERVATIONS 


¢ 


THE “ general words” provisions of the Law of Property 
Act, 1925, s. 62, and the “all estate” provision of s. 63, 
were designed to shorten conveyances (which include leases 
and tenancy agreements: s. 205 (1) (ii)). They are often 
the first things a tenant thinks of when he finds that the 
property he has taken falls short, physically, of his expectations; 
and they can prove useful. Take, for instance, the question 
of coal cellars: in Wright v. Macadam [1949] 2 K.B. 744 
one of the plaintiffs had taken, in 1940, a two-roomed flat 
in the defendant’s house and had retained possession under 
the Rent Acts; in 1941 the defendant had permitted her to 
use a coal shed in the garden; in 1943 he had let the flat 
to her and her daughter for a year, a fairly elaborate agreement 
being made which did not mention the coal cellar; and in 
1947 he had demanded payment for its use and, on being 
refused, had denied them access. The deputy county court 
judge dismissed their claim and the plaintiffs appealed (the 
defendant removing the coal shed in the meantime). But if 
Jenkins, L.J., delivered an exceptionally long judgment 
(his brethren concurring) when allowing the appeal, that was 
because much argument had been devoted to the question of 





precariousness and the recognition of such a right as was 
claimed by the law. These questions having been decided 
in favour of the appellants, the Law of Property Act, 1925, s. 62, 
concluded the matter in their favour. 


Nemo dat 

The language of the two sections is indeed comprehensive ; 
but, apart from the provision in s. 62 (4) by which that section 
applies only if and so far as a contrary intention is not 
expressed and has effect subject to the terms of the conveyance 
and to the provisions therein contained, subs. (5) says (perhaps 
ex abundanti cautela) that the section shall not be construed 
as giving to any person a better title to any property, right, 
etc., than the title which the conveyance gives to him to the 
land expressed to be conveyed, or as conveying to him any 
property, right, etc., further or otherwise than as the same 
could have been conveyed to him by the conveying parties. 
These subsections have been mostly illustrated in disputes 
concerning right to light : Quicke v. Chapman [1903] 1 Ch. 659 
is an authority, if authority be needed for the proposition, 
that a pint pot cannot yield a quart; the section does not 
create any power to convey. 
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The 
Rent Acts Manual 


ASHLEY BRAMALL, M.A. (OXON), Barrister-at-Law 


The Rent Act, 1957, is no mere amending Act. It 
has made the most far-reaching reconstruction of the 
general scheme of rent restriction since this was first 
introduced in 1915. On top of this the whole system 


of control over rent is completely recast. 


Mr. Ashley Bramall, who was responsible for the 
excellent ‘‘ Current Law ”’ Guide to the Act of 1957, 
has now compiled a first-class manual on the whole of 
the Rent Acts. It is concise, it is authoritative, and 


it is up to date. 


Ready 2nd September 39s. post paid 


Carver on 


Carriage by Sea 


Tenth edition by 
RAOUL P. COLINVAUX, Barrister-at-Law 


“An admirable combination of the well-known 
text-book which for more than fifty years has been 
a recognised authority on the subject, and a treat- 
ment of the modern aspects of that constantly growing 
branch of the law. Thanks to the thoroughness and 
skill of the present editor, the modern aspects of the 
work are emphasised and the value of the work is 
thereby greatly increased. The work is attractively 
produced and, in its present form, will be of great 
value to counsel, solicitors and managers of shipping 
offices.” —SOLICITORS’ JOURNAL. 


“* A very fine piece of work.”°—LAW QUARTERLY 
REVIEW. 


“An excellent piece of work.”—LAW TIMES. 


£6 13s. post paid 


Sweet & Maxwell + Stevens + 2 & 3 Chancery LaneZ- London - 


The 
Law of Real Property 


R. E. MEGARRY, Q.c., M.A., LL.B., 
H. W. R. WADE, M.A., Barrister-at-Law 


The publication of this work carried out the scheme 
envisaged when the Manual of the Law of Real 
Property was first published, of two books of common 
design but different scope. Practitioners who have 
used the Manual will be able to turn greedily to 
plunder the vastly greater riches of this book. 
Teachers will find it convenient and easy to use the 
two together. And students with ambition will find 
joy in the clarity of the full and authoritative state- 
ment of the logical principles upon which the English 
law of real property rests. 


In addition to the exhaustive treatment of the decided 
cases, this book contains innumerable helpful 
comments on undecided and doubtful points. 


£3 6s. post paid 


Russell on 
Arbitration 


Sixteenth edition by 

T. A. BLANCO WHITE and 
ANTHONY WALTON 
Barristers-at-Law 


In preparing this new edition the Editors have 
continued their good work of going,over the text, of 
introducing improvements wherever possible, and of 
noting the many new decisions of the past five years. 
In appearance the work has changed little, in 
substance more has changed this time than last. 
On all problems of arbitration Russe// remains 
supreme. 


“In its present form the book will remain the trusted 
companion of the legal profession and of business 
men concerned with questions of arbitration.” —LAW 
TIMES. 


“This masterpiece . . . the leading authority on 
Arbitration.,—LAW NOTES. 


£3 12s. post paid 


W.C.2 
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The Conveyancing Act, 1881, ss. 6 and 63, which the Law 
of Property Act, 1925, ss. 62 and 63, repeat, were, indeed, 
simply concerned with simplifying conveyancing. 


Construction of leases 


Long before the 1881 Act was passed, another case 
concerning a cellar (a wine-cellar that time) gave us some 
useful statements on the limits of what a document can do. 
In Doe d. Freeland v. Burt (1787), 1 T.R. 701, the defendant 
had taken a lease of ‘‘ one room on the ground floor, a cellar 
thereunder, and a vault contiguous and adjoining thereto, 
and three rooms, together with the ground whereon the same 
now stand, and together with a piece of ground on the north 
side . ” the last mentioned being described with par- 
ticularity ; unfortunately, the report does not say how. 
The piece of ground was a yard, and the dispute was whether 
a cellar beneath it was included in the demise (the lessor of 
the plaintiff had let it to a third party). Ashurst, J., pointed 
out that the construction of all deeds must be made with 
reference to their subject-matter ; that what might be valid 
in the country might not apply in populous cities, instancing 
sets of chambers in Inns of Court as an example of a case 
in which “usgue ad coelum et usque ad inferos’’ might not 
operate. Buller, J., reminded us that parcels were always 
a matter of evidence and Grose, J., applied the test of intention 
to demise, his example being that of a lease of a house in the 
Adelphi which would not pass the warehouse beneath. 


Usque ad coelum 


But the fact that the premises are in a populous city has 
not been held to modify the right of a tenant to what 
McNair, J., in Kelsen v. Imperial Tobacco Co. (of Great Britain 
and Ireland), Ltd. {1957} 2 W.L.R. 1007; ante, p. 446, called 
“superincumbent air space.” The decision in question was 
recently exhaustively reviewed in this Journal: “ Players 
Please: Projections and Lessees,”’ anle, p. 528; and for 
present purposes all that I propose to discuss is whether, if 
Ashurst, J.’s above-mentioned reasoning had been followed 
up, the defendants’ position might have been rather better 
than it was. It was rather as a last resort that they urged 
that the plaintiff, lessee of a single ground floor shop with a 
flat roof, had taken the premises “ subject nevertheless to 
all rights and easements to any of the adjacent property,” 
so had no right to object to the projecting sign affixed to the 
flank wall of the adjoining building ; to which the answers 
were that (i) the permission for the particular sign had not 
been granted when the lease was granted, and (ii) the facts 
fell short of what was necessary to derogate from the rights 
of a lessee. 

Concomitant rights 

But it is not, I believe, inaccurate to say that if he had 
not had a business dispute with the defendants some years 
later, it might never have occurred to the plaintiff that the 
flat roof was not the boundary of his domain. There can 
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be few opportunities for indulging in sun-bathing in the City 
Road district, and it was stated that the plaintiff had never 
“used” the skylight. 

In an earlier case, Gifford v. Dent [1926] W.N. 330; 
71 Sov. J. 83, another London shopkeeper had obtained an 
injunction in substantially similar circumstances ; and this 
decision was cited in Kelsen v. Imperial Tobacco Co. both as 
authority for the usgue ad coelum proposition and for the 
proposition that the wrong complained of was trespass and 
not nuisance. But there is one point in Gifford v. Dent 
which seems to have been somewhat cavalierly dealt with 
by Romer, J.; there are a few slight but immaterial discre- 
pancies in the reports of the judgment and I use the version 
which appeared in this journal : “ It is said by Mr. Buckmaster 
(counsel for the defendant], no doubt truly, that the defendant 
must have the right to put his head out of the window. 
He has the right to put his head out of the window because 
that is perhaps a necessary concomitant of his tenancy, but 
that does not entitle him permanently to occupy by means 
of the sign in question what are, in my judgment, premises 
demised to the plaintiff.’’ 

Such a concomitant right must, I submit, be based on 
the nature and construction of the properties and _ thie 
intention of the parties (Grose, J.’s point in Freeland v. Burl). 
If there was a window giving on the superincumbent air 
space when the plaintiff took his shop, he must be deemed to 
have taken that shop subject to the right described ; perhaps 
more than an easement, for if someone exercises such a right 
in order to obtain a breath of air it is not merely a jus in 
alieno solo but (to change the language) a profit a prendre. 

The distinction drawn by Romer, J., was essentially one 
between permanent and transient occupation, a distinction 
suggested, as McNair, J.’s judgment in Kelsen v. Imperial 
Tobacco Co. recalls, as long ago as 1815, when Ellenborough, 
C.J., expressed the opinion that firing across a field im vacuo, 
or passing over land in a balloon, would not be actionable 
as trespass though it might be as nuisance (Pickering v. Rudd 
(1815), 4 Camp. 219). The development of aviation has 
since led to legislation which negatives both trespass and 
nuisance when aircraft merely cross land, but it does not 
follow that the distinction is not a sound one. 

And if the distinction stated by Ashurst, J. (and supported 
by Grose, J.), in 1787 had been developed and not lost sight of, 
there might be something to be said for the view that a tenant 
taking a one-storey, shop immediately next to a three-storeyed 
building in a populous city accepts his lease subject to a 
concomitant right of his neighbour to affix a projecting sign 
to the higher part of the wall. ‘A lease,’’ Danckwerts, J., 
said, in Levermore v. Jobey [1956} 1 W.L.R. 697; 100 Sot. J. 
432 (C.A.), is not intended to be either a mental exercise or 
an essay in literature; it is a practical document dealing 
with a practical situation. Therefore, it is right to look and 
see what is the property with which the document is dealing.” 

R. B. 





Mr. EpGar Leronarp BrapLey, clerk to the Wrexham 
magistrates, has been appointed clerk to the Poole, Dorset, 
magistrates, in succession to Mr. A. E. Tritschler. 

Mr. C. M. MacGrecor, Senior Puisne Judge, Jamaica, has 
been appointed Chief Justice in that territory. 


Mr. ARCHIE PELLOW MARSHALL, Q.C., has been appointed 
chairman of the Court of Quarter Sessions for the County of 
Cornwall. 


Mr. STEPHEN ALASTAIR Morton has been appointed deputy 
chairman of the Court of Quarter Sessions for the County of 
Dorset. 

Mr. GEOFFREY NoeEL PLAtTs WHITE has been appointed an 
assistant registrar of county courts and assistant district registrar 
of the High Court of Justice. 


Mr. JOHN GODFREY WILLIAMs, solicitor, of Hay, Brecon, 
has been appointed clerk to the Talgarth magistrates. 
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HERE AND THERE 


PERFECTLY SWEET 


WHEN the two chorus girls danced a “ jungle fantasy ” and 
then the can-can for Mr. Justice Stable at the Sussex Assizes, 
they were surely making circuit history. Young ladies, and 
more particularly young actresses, after they have appeared 
in court and emerged from it unscathed, almost invariably 
declare that the judge was “rather sweet.” The cry rises 
unbidden to their lips. Why? Is it because judges for 
women correspond to what Jung called their animus, an 
archetype of the collective unconscious which “ is rather like 
an assembly of fathers or dignitaries of some kind who lay 
down incontestable rational ex cathedra judgments”? It 
might be that, or it might simply be a variation of the instinct, 
once universal but now somewhat less noticeable, which 
prompts foreign visiting ladies to assure Londoners that 
“we think your police are wonderful.” What one of the girls 
at the Sussex Assizes actually said was: ‘‘ The judge was 
very sweet and a darling. It seemed rather strange, but he 
was very friendly and not a bit like I imagined he would be. 
We were both a bit overawed.” Yes, probably it was some- 
thing to do with the animus. These little tributes are so 
consistent. Quite recently a plaintiff whom Mr. Justice 
McNair described as “a very attractive young woman who 
takes great pride in her personal appearance ” returned the 
compliment by describing him afterwards as “ perfectly 
sweet.” Mr. Justice Hallett, I seem to remember, received a 
similar compliment from Miss Diana Dors. It is not always 
compliments that win compliments, and a little while ago a 
lady litigant in person summed up Mr. Justice Jones as “a 
perfect dear, though I do not know why he thought I was 
vindictive to bring the action.” But the impression of the 
English Bench which I treasure most across the years was that 
of a young American crooner who won a little county court 
case just before the war: “My! There’s justice for you. 
Boy, I nearly died of fright! I thought courts were like you 
see in the films. Witnesses being ‘hammered’ and the 
State ‘resting’ all the time. But your Westminster Court 
wasn’t at all like that. Imagine! A cute little room all 
informal with people bobbing up and down and the judge— 
sweet thing !—sipping a cup of tea.” 


JUDGE’S ANIMA 
OF course, if a woman is haunted by her animus, a man is 
equally persistently pursued by his anima, the image of a 
woman, also an archetype of the collective unconscious, and 
the unfortunate fellow (that is, you and I) is always projecting 
her on to any woman who shows any sign at all of corresponding 
to her. (It pays to have a rather select, superior, out of the 
way sort of anima who isn’t too readily fitted on to any stray 
passer-by.) But, of course, that doesn’t only apply to us 
inconsiderable persons in the body of the court. Every judge 
has an anima and some are on excellent terms with her. Some 
of them have made no secret of it, and before Freud and Jung 
came along to make us self-conscious, Lord Chief Justice 
O’Brien, in Ireland, at the beginning of the century, gave 
his anima full rein, although the psycho-analysts had not come 
along yet to introduce her formally to him. It was well 
known that he treated a pretty face in the witness box as 
almost conclusive evidence in favour of the side that called 
her, and counsel advising on evidence bore this in mind. This 
went on until he was a very old man, and once at the Limerick 
Assizes a particularly ravishing beauty was called to bolster 
up a particularly hopeless case. Even O’Brien was moved to 
remonstrate to counsel: “ Mr. Kelly, Mr. Kelly, this will 
not do. I don’t mind admitting that there may have been 
occasions when testimony of this kind might have affected me, 
but that is a long time ago. I am now an extinct volcano.” 
And, since it was Ireland, Kelly replied: ‘I dinnaw, me 
lord, but there might be a few rumbles in the old crater yet.” 
O’Brien, it is related, was delighted and adjudged accordingly. 
Judges are certainly somewhat more self-conscious now, even 
apparently in the more uninhibited atmosphere (as the 
English see it) of South America. Not very long ago a lady 
got into severe trouble in Santiago for winking at a judge. 
Declaring that this might give the impression that he was in 
collusion with her, he proceeded to sentence her to 61 days’ 
banishment into the interior of Chile. Without wishing to 
offend local patriotism or susceptibilities by precise enumera- 
tion, one can think of Midland towns in England banishment 
to which would constitute a dire penalty for contempt of 
court. On the other hand, that particular news item was 
greeted in some cynical quarters with the suggestion that the 
learned judge might have been on the eve of going on circuit 
in the interior. But that is unthinkable. 
RICHARD Roe. 


“THE SOLICITORS’ JOURNAL,” 
29th AUGUST, 1857 


On the 29th August, 1857, THE SoLiciTors’ JOURNAL reported 
Chief Justice Cockburn’s charge to the jury at the Chester Assizes 
in a libel action in which the plaintiff was an attorney: “I shall 
always consider it part of my duty. . . where an action is brought 
by a man who complains that his character has been libelled to 
advise a jury, if they see reason to think that the libel relates to 
the individual . . . and that the matter is libellous . . . to consider 
it a most serious and grievous aggravation of the wrong... 
that the defendant has taken advantage of the opportunity of the 
defence to endeavour to heap ridicule and obloquy upon the man 
who has had the misfortune to have his character assailed and 
who comes into a court of justice to seek redress. ... Because 
a gentleman who is an attorney has reason to think his character 


has been attacked and thinks himself entitled to submit to a jury 
of his countrymen the question whether he is not entitled to have 
his character vindicated, he is therefore to be assailed by an 
eloquent counsel in every mode which eloquence and ingenuity 
and research can suggest to heap upon him ridicule and contempt, 
is what I think no jury ought to permit without marking their sense 
of such a defence. That he is to be classed among ‘vile 
attorneys’ described as a ‘ useless race’ and to have pieces of 
poetry brought forward for the purpose of showing that all the 
merits in the world cannot prevent a man from being the subject 
of ridicule because he happens to be an attorney—I say a defence 
of that description is tenfold, if not a hundredfold, an aggravation 
of any libel which can be brought against aman...” 
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REVIEWS 


Russell on the Law of Arbitration. Sixteenth Edition. 
by T. A. Blanco Wuite and ANtHONY WALTON, Barristers- 
at-Law. 1957 London: Stevens & Sons, Ltd. £3 10s. net. 
This new edition, which we are tempted to say is worth part 

of the money for the racy preface alone, is, as the editors say, 

in general appearance very much like the last. We regard this 
as a good point in its favour. The days of the old section-by- 
section commentary on the Act are well past, and the rearrange- 
ment of the book which was commended in these columns when 

Mr. Blanco White took over the editorship continues to 

demonstrate that even a classic, such as Russell’s masterpiece 

undoubtedly is, may with advantage don a judicious suit of 
modern dress. 

But the editors have clearly realised that appearances are not 
everything. They have drawn on the steady flow of decisions 
coming from the courts in the five years since the previous edition 
to strengthen the book materially, both as to new law and 
practice and in the substitution of up-to-date illustrations for 
some which were more hallowed by time than for their practical 
utility. Apart from this process there has been a good deal of 
rewriting, increasing the size of the book, however, by no more 
than thirty pages. 

lor instance, there is a new practical passage on the need for 
leave to appeal from a decision on a motion to remit. And 
Naumann v. Nathan (1927) has been rescued from near-oblivion 
in an enlarged note on commercial arbitrations. Another 
addition is the set of clauses recommended by the American 
Arbitration Association. 

The growing section of the profession concerned with com- 
mercial matters will find themselves well served by this 
authoritative text-book. 


Taylor’s Principles and Practice of Medical Jurisprudence. 
Eleventh Edition. Volume II. Edited by Sirk SypDNEyY 
SmiTH, C.B.E., LL.D., M.D. (Edin.). F.R.C.P. (Edin.), Hon. 
M.D. (Louvain), D.P.H., F.R.S. (Edin.) Assisted by KeitH 
Simpson, M.D., Lond. (Path.). 1957. London: J. & A. 
Churchill, Ltd. £4 net. 

This volume is in two parts; the first, consisting uf 173 pages, 
deals with Sexual Medical Jurisprudence and Civil and Criminal 
Obstetrics, and the second with Toxicology in 457 pages. Lawyers 
whose practices involve the investigation of matrimonial 
differences cannot find a sounder source of information on the 
medico-legal problems which from time to time arise therein 
than Taylor, Vol. II, Part I, and to criminal practitioners those 
chapters of Part Il devoted to the diagnosis of and general 
procedure in poisoning and the classification of poisons provide 
an up-to-date means of approach to the understanding of what is 
even to experienced pathologists a subject sometimes of almost 
insuperable difficulty, viz., the diagnosis of poisoning. No law 
library of any consequence can afford to be without its copies of 
Taylor, but the scope of its appeal is not limited to practising 
lawyers and coroners. It is, first and foremost, the reference book 
of pathologists and general medical practitioners. The legal 
aspects have been revised by Gerald Howard, Q.C., M.P., and 


those of psychiatry and chemistry by David Stafford-Clark, M.D., 
D.P.M., of Guy’s Hospital, and L. C. Nickolls, M.Sc., F.R.LC., of 
New Scotland Yard. For the student a list of court cases would 
make reference more easy, but this is a small point. 


The Law Relating to Auctioneers and Estate Agents. By 
DD. Macintyre, M.A., of Gray’s Inn, Barrister-at-Law. 1957. 
London: Swect & Maxwell, Ltd. £1 10s. net. 

This work is designed, it would appear from the preface and 
the contents, for auctioneers, estate agents and other persons 
concerned with dealings in property. The author has evidently 
learned, in the course of several years of teaching law to under- 
graduates, the need for clarity of expression, and even if, in 
some instances, one can disagree with conclusions at which he 
arrives, there is no point on which he fails to render his views 
clear and readable. 

Such criticism as can be made of this book derives less from 
what it contains than from what it omits. Perhaps the most 
fundamental, yet undecided, problem affecting the subject is the 
legal form which the contracts of employment of auctioneers and 
estate agents are found, on analysis, to take. Does a contract of 
employment arise on the giving of instructions by the principal or 
is it the fact, as two existing text books assert and the decision 
of the House of Lords in Luxor (Eastbourne), Ltd. v. Cooper 
seems to indicate, that the estate agent’s contract is one with 
executed consideration and arises only on performance by the 
agent of his part of the work? Moreover, is the contract of 
employment of an auctioneer different in legal form from that 
of the estate agent? Neither problem is examined in this work. 

The statement of law on p. 30, that ‘‘a licensed auctioneer, 
who conducts a sale on behalf of the firm which employs him, 
does not need express authority to sign on behalf of a purchaser,’’ 
is in accord with the words used in Wilson & Sons v. Pike. That 
was decided, however, in 1949, since when licences have been 
abolished, and, in the absence of explanation, the student may 
find the quoted proposition relatively meaningless. 

The chapter on commission, which is limited to nineteen pages, 
is necessarily concise, but in so far as it virtually limits itself to 
the most recent decisions, gives a succinct account of the probable 
state of the law to-day. ‘ Probable ”’ is used advisedly, since the 
courts do not appear to have yet settled down to any easily 
definable set of principles. In quoting the decision in Trinder and 
Partners v. Haggis in 1951, that a client who allows an estate 
agent to deal with property after receiving, but not acknowledging, 
a letter containing commission terms is bound by those terms, 
the author refers to the dissenting judgment of Denning, L.J. 
However, the reader is left, as was the Court of Appeal in that 
case, without the assistance of the earlier decision in Way & Waller 
v. Ryde, in which the Court of Appeal had unanimously accepted the 
majority proposition and rejected the alternative view which 
had later appealed to Denning, L. J. 

There are useful and timely sections on the limitations upon 
the rights of estate agents to draw legal documents, and on the 
Merchandise Marks Acts. The print, format and_ general 
presentation of the work are excellent. 





LAND REGISTRY NOTICE 


1. Further to relieve congestion in H.M. Land Registry, Lincoln’s 
Inn Fields, the registers, filed plans and index maps relating to 
the counties of Berkshire, Wiltshire and Dorset are being removed 
to Government Buildings, Forest Road, Hawkenbury, Tunbridge 
Wells, Kent, on 1st October next, where as from that date the 
the registration of title work arising from those areas will be 
done. 

2. The Hawkenbury sub-office is already dealing with the work 
from the county boroughs of Hastings, Eastbourne and Oxford 
and the counties of Sussex and Hampshire, and it would be a 
great convenience if applications for registration, searches, etc., 
affecting titles in these areas and in those areas mentioned in 
para. 1 above could be sent there direct. 

3. Personal searches of the registers and index maps may be 
made at Hawkenbury, but where it is desired to inspect these 


records in London they will be made available at Lincoln's 
Inn Fieids at short notice. 
4. The full address of the Hawkenbury Sub-Office is : 
H.M. Land Registry, 
Government Buildings, 
lorest Road, 
Hawkenbury, 
Tunbridge Wells, 
Kent. 


Telephone No. : Tunbridge Wells 2780/91. 


H.M. Land Registry, 
19th August, 1957. 
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NOTES OF CASES 


The Notes of Cases in 


this issue are published by arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


RESTRICTIVE COVENANT: MODIFICATION : 
IMPEDING REASONABLE USER OF LAND 


In re Ghey and Galton’s Application 
Lord Evershed, M.R., Morris and Pearce, L.JJ. .16th July, 1957 
Appeal from the Lands Tribunal. 


The applicants owned Blunt House, being freehold premises at 
Eastbourne which were subject to restrictive covenants under 
which the premises were not to be used otherwise than as a 
private dwelling-house without the consent of the covenantees. 
Blunt House was situate in an area which had been developed 
as a residential area but licences to use some premises in the 
area for educational purposes had been granted and Blunt House 
was being used as a school pursuant to a stringent licence granted 
by the covenantees in 1951. The applicants applied under 
s. 84 (1) (a) or (c) of the Law of Property Act, 1925, for an order 
that the restrictions might be modified by permitting Blunt 
House to be used as a convalescent or rest home during such time 
as it was in the occupation of a certain limited company. The 
persons entitled to the benefit of the covenants objected to the 
proposed modification and had offered to grant a licence to convert 
the premises into flats. The Lands Tribunal did not find that 
the covenants ought to be deemed obsolete, that their continued 
existence would impede the reasonable user of the land or that 
their modification would not injure the persons entitled to their 
benefit. The tribunal, however, held that the granting of the 
application would not undermine the original scheme of develop- 
ment and made an order modifying the restrictions to the extent 
that the company would be permitted to use the premises as a 
convalescent home or rest home. 


Lorp EVERSHED, M.R., said that no one of the three relevant 
matters of fact which were required to be established under 
s. 84 (1) (a) and (c) had been established by any of the findings 
of the tribunal. It had not found that the covenants were 
obsolete, as plainly, on the evidence, they were not.- The tribunal 
equally had not said that the continued existence of the covenants 
would impede the reasonable user of the land for any purpose, 
public or private, without securing practical benefits to other 
persons. It must be shown, in order to satisfy this requirement, 
that the continuance of the unmodified covenants hindered, to a 
real, sensible degree, the land being reasonably used, having due 
regard to the situation it occupied, to the surrounding property, 
and to the purpose of the covenants. If that was the right view 
of para. (a) of s. 18 (1), it was plain that it could not, on the 
evidence, be said that the second part of para. (a) was satisfied. 
Section 84 did not enable the court, in effect, to expropriate 
the covenantees merely to make possible an entirely estimable 
enterprise by an entirely estimable company. For these reasons 
the foundation for any modification of the covenant had not been 
established and the tribunal should have refused to make the 
order. 

Morris and Pearce, L.JJ., agreed. Appeal allowed. 

APPEARANCES: G. H. Newsom, Q.C., and Lionel Abel-Smith 
(Currey & Co.) ; Ingress Bell, O.C., W. B. Harris and W. J. Glover 
(Peacock & Goddard ; Reynolds, Gorst & Porter). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law) [3 W.L.R. 562 
ADOPTION OF CHILDREN: ORDER MADE WITHOUT 
OBTAINING MOTHER’S CONSENT: JURISDICTION 
OF COURT OF APPEAL TO DETERMINE VALIDITY 

In re B., an Infant 
Lord Evershed, M.I., Morris and Pearce, L.J J. 
26th July, 1957 

Appeal from Croydon County Court. 

A county court judge, in exercise of the powers conferred on 
him by s. 3 (1) (a) of the Adoption Act, 1950, dispensed with 
the consent of a mother and the making of an adoption order, 
although at the time when the order was made the mother’s 


address was known to him. Subsequently the mother, who 
objected to the order, appealed, and at the hearing of her appeal 
the question arose whether the Court of Appeal had jurisdiction 
to determined the validity of the order. 

Lorp EVERSHED, M.R., after considering s. 105 of the County 
Courts Act, 1934, s. 2 (4) of the Adoption Act, 1950, and r. 9 of 
the Adoption of Children (County Court) Rules, 1952 (S.I. 1952 
No. 1258), said that even if there was not jurisdiction under those 
provisions, the general jurisdiction conferred on the Court of Appeal 
by R.S.C., Ord. 58, sufficed to enable the court to question the 
validity and propriety of the order. In the circumstances of 
this case the mother sought to be given an opportunity to be 
heard and the case should be referred back to another county 
court to enable her to present her case. His lordship observed 
that it was undesirable that the Court of Appeal should itself 
make adoption orders and that consideration might be given to 
amending the rules, both of the county court and the Chancery 
Division, to enable a person like the mother in the present case 
to go back to the court which had made the order and ask that 
it should be set aside. 

Morris and Pearce, L.JJ., agreed. 

Case referred back to county court. Adoption order set aside. 

APPEARANCES: Robin Simpson (Kinch & Richardson, for 
Copley, Singleton & Billson, Croydon) ; J. B. R. Hazan (Norman 
W. Parris, Croydon) ; Conolly Gage (Sharpe, Pritchard & Co.). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 558 


Queen’s Bench Division 


LICENSING: JUSTICES: JURISDICTION 
R. v. Derby Borough Justices’ Confirming Authority ; 
ex parte Blackshaw 


Lord Goddard, C.J., Slade and Gorman, JJ. 11th July, 1957 


Application for order of mandamus. 

Harriett Short was the holder of a justices’ licence for the sale 
of wines and spirits off the premises at 62 Green Lane, Derby. 
On 7th February, 1957, Mrs. Short applied to the justices for an 
order for the removal of the off-licence to 97 Normanton Road, 
Derby, and her application was granted subject to confirmation. 
On 4th March, 1957, Mrs. Short died. She had, by her will, 
appointed the applicant, Sophia Blackshaw, her executrix. On 
29th March, 1957, the applicant applied to the confirming 
authority of the Borough of Derby licensing justices for confirma- 
tion of the order for removal. The chairman of the confirming 
authority, whilst intimating that the authority would have 
confirmed the order on the merits of the case, said that the 
authority was unable to adjudicate upon the application, on the 
ground that the death of Mrs. Short deprived the authority of 
jurisdiction. 

Lorp Gopparp said that it had been held that, if ‘a person 
applied to licensing justices for the grant of a new licence and 
before that licence had been confirmed the applicant died, the 
executors could not apply for confirmation of that licence because 
there never had been a licence in existence ; the licence would 
only have come into existence on confirmation. The question 
the court had to decide was whether that principle applied to a 
case of an application for the removal of an existing licence. 
In Cooke v. Cooper [1912] 2 K.B. 248, in which the right of an 
executrix of a licensee to continue an appeal against the refusal 
of justices to renew a licence had _ been considered, Lord 
Alverstone, C.J., had said: ‘‘ On the death of a licence-holder 
the licence is not absolutely void. It remains in existence for 
the purposes of the representatives of a deceased licensee getting 
a renewal in his place, and being held liable if they carry on the 
business in breach of the Licensing Acts. In my opinion this 
licence remains in existence for the purpose of enabling the 
representatives to maintain this appeal.”” The court did not 


say that the licence had only existed for the purpose of enabling 
the representatives to obtain a transfer: it had enabled them to 
maintain an appeal, because an appeal had been for the protection 
of the 


licence and the licence had been still in existence. 
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Different considerations applied if a new licence had not been 
confirmed so that the licence had never come into existence ; 
but the principle in Cceoke v. Cooper was sufficient to support 
the argument that, the licence being still in existence and an 
order having been made by the licensing justices that it should 
be removed, the confirming authority could consider, on the 
application of the executrix, the application for confirmation. 
SLADE and GorMAN, JJ., agreed. Application granted. 
APPEARANCES : Richard Elwes, Q.C., and H. G. Talbot (Corbin, 
Greenery & Cook, for Blackhurst, Parker & Co., Preston); the 
respondents did not appear and were not represented. 


[Reported by Davip Catcutt, Esq., Barrister-at-Law] [3 W.L.R. 591 


JUSTICES: APPEAL TO QUARTER SESSIONS : 
JURISDICTION 


R. v. Deputy Chairman of the County of London Quarter 
Sessions Appeals Committee ; ex parte Borg 


Lord Goddard, C.J., Byrne and Devlin, JJ. 19th July, 1957 
Application for order of mandamus. 


On 13th June, 1957, the applicant, Lillian Mary Borg, was 
summoned before a metropolitan magistrate sitting at the 
Marlborough Street Magistrates’ Court for being in occupation 
of certain premises and knowingly permitting them to be used 
as a brothel, contrary to s. 35 of the Sexual Offences Act, 1956, 
and for permitting certain children to reside in the brothel, 
contrary to s. 3 of the Children and Young Persons Act, 1933. 
The applicant coiisented to summary trial on the charges preferred 
under the Children and Young Persons Act, 1933; and pleaded 
guilty to all the offences for which she was summoned. The 
magistrate sentenced the applicant to a fine of £100 and six 
months’ imprisonment. On 17th June, 1957, the applicant gave 
notice of appeal against her conviction to quarter sessions ; and 
on 25th June, 1957, the appeal came on for hearing. It was 
submitted that since the applicant had pleaded guilty before the 
metropolitan magistrate the appeals committee had no jurisdiction 
to hear an appeal against conviction. The committee accepted 
the submission. The applicant moved for an order of mandamus 
to hear and determine the appeal. 

Lorp GopparD, C.J., said that a right of appeal in London 
had been given against conviction by the Metropolitan Police 
Courts Act, 1839. Section 50 of the Metropolitan Police Courts 
Act, 1839, was in these terms: ‘‘ In every case of summary 
order or conviction before any of the said magistrates, in which 
the sum or penalty adjudged to be paid shall be more than #3, 
or in which the penalty adjudged shall be imprisonment for any 
time more than one calendar month, any person who shall think 
himself aggrieved by the order or conviction may appeal to the 
justices of the peace at the next general or quarter sessions.” 
It was impossible to say that a person who had pleaded guilty 
deliberately, as the court of quarter sessions had found that this 
woman had done, could be heard to say that she was “‘ a person 
aggrieved ’’ by a conviction. That she had a right to appeal 
against sentence there was no doubt ; but s. 50 properly construed 
did not give a person who had pleaded guilty a right to appeal 
against the conviction. The section was wide enough to enable 
the person to appeal against sentence, and this the woman 
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could do; but it could not be said that the fair meaning of the 
words of s. 50 was that a person who had pleaded guilty could 
be heard to say that she was aggrieved by her conviction. 


Byrne and DEvLin, JJ., agreed. Application dismissed. 


APPEARANCES: H. S. Grannum (Norman Lipman & Co.) ; 
Bernard Caulfield (Allen & Son). 


[Reported by Davip Catcutt, Esq., Barrister-at-Law] 


[3 W.L.R. 585 


Probate, Divorce and Admiralty Division 


DIVORCE: WIFE’S PETITION ON GROUND OF 
DESERTION BASED ON THREE YEARS’ RESIDENCE : 
PREVIOUS SEPARATION UNDER LEX DOMICILII 
Tursi v. Tursi 
Sachs, J. 11th July, 1957 

Undefended petition. 

A wife who was, at all material times, domiciled in Italy 
obtained in the Italian courts in 1947 a decree of judicial separa- 
tion on the ground of the husband’s desertion since 1942 and his 
cruelty. The decree corresponded in general to an English decree 
of judicial separation. Thereafter, the parties never lived 
together. In 1955 the wife filed a petition for divorce on the ground 
of the husband’s desertion, for the purpose of which, having lived 
in england since 1949, she invoked the jurisdiction of the court 
under s. 18 (1) (6) of the Matrimonial Causes Act, 1950. 


Sacus, J., said that the Italian decree was a final order of the 
courts of the domicile regulating personal rights and obligations 
consistent with the existence of the status of marriage; and 
it was right in principle to recognise decrees of judicial 
separation pronounced by foreign domiciliary courts in such cases 

at any rate so long as the domicile of the parties remain 
unchanged. Decrees of judicial separation were granted through- 
out a wide range of countries where the Christian tenets prevailed. 
In a number of those countries, as in Italy, the only relevant 
decree that the courts pronounced touching a marriage contract 
which was neither void nor voidable was that of judicial 
separation. Non-recognition of those decrees would have meant 
that no decrees at all of those countries concerning such marriages 
would have been here recognised. His lordship said that although 
the decree prevented as from its date the continuance of the 
husband’s desertion, the Legislature in re-enacting the limitation 
on that rule (first imposed by s. 6 of the Matrimonial Causes 
Act, 1937) in s. 7 (3) of the Matrimonial Causes Act, 1950, must 
have recognised the nature and effect of the change introduced 
by s. 18 (1) (6) of that Act in giving the court jurisdiction over 
marriages in which the husband had never been domiciled in 
England ; the provisions of the statute should, therefore, be 
construed as a new whole and the words ‘‘a decree of judicial 
separation ’’ in s. 7 (3) included decrees pronounced by the courts 
of a foreign domicile. Therefore the fact that the husband had 
deserted the wife for the three years immediately before the date 
of the Italian decree was sufficient to enable her to be granted a 
decree of divorce. Decree nisi. 

APPEARANCES: George Dobry (E. H. Silverstone & Co.) ; 
James Comyn (The Queen’s Proctor). 


[Reported by Davin Catcutt, Esq., Barrister-at-Law] [3 W.L.R. 573 





The following promotions and appointments are announced in 
the Colonial Legal Service: Mr. V. A. BARRETT, Assistant Legal 
Draftsman, Jamaica, to be Legal Draftsman, Jamaica; 
Mr. C. A. Burton, Senior Crown Counsel, Federation of Nigeria, 
to be Attorney-General, Barbados; Mr. S. A. BENKA-COKER, 
Solicitor-General, Sierra Leone, to be Puisne Judge, Sierra 
Leone; Mr. W. H. Cowua, Assistant Superintendent of Police, 
Northern Rhodesia, to be Master Interpreter, Judicial Depart- 
ment, Northern Khodesia; Mr. J. G. H. Glover, Master and 
Registrar, Supreme Court, Mauritius, to be Substitute Procureur 
and Advocate General, Mauritius; Mr. V. B. Grant, Senior 


Crown Counsel, Jamaica, to be Legal Draftsman, Sierra Leone ; 
Mr. A. P. Jack, Legal Adviser, Federation of Malaya, to be 
Deputy Public Prosecutor, Kenya; Mr. Rk. M. M. Kina, Solicitor- 
General, Nyasaland, to be Attorney-General, Nyasaland ; 


Mr. O. D. Marsu, Clerk of the Court, Jamaica, to be Assistant 
Legal Draftsman, Jamaica; Mr. J. McWHINNIE, Assistant 
Registrar of Titles and Conveyancer, Uganda, to be Registrar of 
the High Court, Uganda; Mr. G. A. Reip, Chief Labour Officer, 
Jamaica, to be Assistant Legal Draftsman, Jamaica; Mr. E. P. 
SHANKS, Solicitor-General, Singapore, to be Attorney-General, 
Singapore; Mr. T. N. GLover to be Legal Adviser, British 
Solomon Islands Protectorate; Mr. M. G. K. Konstam to be 
Crown Counsel, Tanganyika; and Mr. J. R. OLiverR to be 
Magistrate, Hong Kong. 


Alderman Sidney Kaye, whose retirement was reported at 
p. 632, ante, is to have conferred upon him the freedom of the 
borough of Huddersfield. 
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RENT ACT 


WE print below a further selection of readers’ queries arising 
under the Rent Act, 1957, and the replies given by our 
‘Points in Practice’’ Department. We hope to publish 
further selections at frequent intervals. Readers are cordially 
invited to submit their problems to the “ Points in Practice ”’ 
Department, “‘ The Solicitors’ Journal,” 21 Red Lion Street, 
London, W.C.1, but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section 2 (2)—Norticr or INCREASE—WHEN TAKING EFFECT 


VY. The 1957 Rent Act appears to impose certain disadvan- 
tages regarding the rent payable by a statutory tenant 
compared with the previous law on the point. Before the 
Act was passed it appears that if a statutory tenant was 
paying less than the rent recoverable under the previous 
Kent Acts he could be required to pay the full recoverable 
rent upon service of an effective notice of increase of rent. 
We have in mind the case of a statutory tenant who paid 
his rent yearly at Michaelmas, and it seemed to us (before 
the 1957 Rent Act was passed) that the rent of such a tenant 
could be brought up to the maximum amount recoverable 
under the previous Rent Acts by serving upon him a notice 
setting out the proper increases which became effective not 
inore than a month after the service of the notice, irrespective 
of the dates on which the statutory tenant paid his rent. 
According to the notes on the back of Form A authorised 
by the 1957 Rent Act, however, the increase of rent of a 
statutory tenant has to take effect from the beginning of 
a period for which rent is payable. In the case we have 
in mind, where the rent is payable yearly at Michaelmas, 
the increase cannot become effective before the period 
beginning at Michaelmas, 1958 (because it must not begin 
earlier than three months after the service of the notice 
and it is, accordingly, now too late for it to begin at Michaelmas, 
1957). Are we correct in this assumption ? 


A. In our opinion, yes. By s. 2 (2) of the Rent Act, 1957, 
the notice of increase shall not be effective for any rental 
period earlier than three months after service of the notice. 
For the purposes of the Act the “rental period” of the 
tenancy in question is a year (s. 25 (1)). The notice cannot, 
therefore, effect an increase for a rental period beginning 
earlier than three months after its service. 


Schedule IV—SuRRENDER OF TENANT’S RIGHTS 


. A statutory tenant of premises decontrolled by the Act 
is willing to pay an increased rent, but neither he nor the 
landlord wish to commit themselves to a three-year tenancy. 
Is there any reason why the landlord should not grant a 
tenancy at an increased rent to the tenant’s wife for a term 
of two years, assuming that the tenant is agreeable to this 
being done ? 


A. Under Sched. [IV to the Rent Act, 1957, where a tenant 
retains possession after decortrol the recoverable rent, 
whether the tenancy is continuing or he retains possession 
by virtue of that Schedule, is the amount payable at the 
time of decontrol, subject to any fluctuation in rates. The 
wording would suggest that a tenant could surrender any 
continuing contractual tenancy and take a grant of a new 
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tenancy on different terms before the expiration of the 
fifteen months’ standstill period. In Foster v. Robinson {1951 
1 K.B. 149 it was recognised that a tenant under the Rent Acts 
could validly surrender his tenancy even though remaining 
in possession, but it seems that in that case the landlord 
could have obtained an order for possession against the 
tenant. On the present facts, the landlord cannot get 
possession for at least fifteen months, and para. 4 of Sched. IV 
indicates that the tenancy can only be surrendered with the 
tenant remaining in possession if a term of at least three years 
is granted in place of the old tenancy. Although the parties 
can arrange matters so that the Act does not apply the 
transaction must be genuine and not a sham (see Foster v. 
Robinson, supra, at p. 158, approving the statement in 
Megarry on the Rent Acts). Although the proposed agree 
ment would result in the new tenancy being vested in the 
wife we consider there is some risk that the tenant could 
successfully plead that the whole transaction was indeed 
a sham and there had been no valid surrender by him of hi: 
rights under Sched. IV. 

DATE OF COMMENCEMENT OF ANNUAI 
TENANCY UNKNOWN 


Notice to Quit 


Q. We act for a landlord who has let a dwelling-hous 
which has now been decontrolled, on an annual tenancy, but 
is unable to state the date of the anniversary of such tenancy 
It is, therefore, impossible to say whether or not this tenancy 
could come to an end by notice to quit served to expire o1 
or before 15th October, 1958. Can you, please, suggest in 
what form a notice to terminate this tenancy can safely be 
given ? 

A. Generally, the burden of proving the validity of a 
notice to quit lies on the person giving it (Lemon v. Lardew 
[1946] K.B. 613), and a yearly tenancy is determinable by 
six months’ notice expiring at the end of a completed year. 
If the tenant is asked as to the commencement of the tenancy 
and specifies a particular date, and notice to quit is given 
for that date, the tenant cannot afterwards allege the 
tenancy began on a different date (see Halsbury’s Laws of 
England, 2nd ed., vol. XX, p. 134). If no assistance can be 
thus gained as to when the tenancy can be ended and the 
dates on which rent is paid are of no help it is suggested 
that the following procedure might be adopted. First notice 
to quit should be served to expire “ atthe end of the vear of 
the tenancy which will expire next after the end of one-hall 
vear from the date of the service of this notice ’’ (see Addis v. 
Burrows |1948) 1 K.B. 444). If for example such a notice 
is served on Ist September, 1957, a inalf-vear from that date 
ends on Ist March, 1958, and the notice will be effective when 
the year of the tenancy current on Ist March, 1958, expires 
which must, at the latest, be before Ist March, 1959. As 
however, the current year might expire before 6th October, 
1958, in which case the transitional provisions contained in 
Sched. IV to the Rent Act, 1957, would apply, a notice under 
para. 2 of that Schedule should also be served expiring on 
Ist March, 1959. Although this does mean that the landlord 
cannot start proceedings to obtain possession or increase the 
rent before that date, after that date the tenant could have 
no legal justification for refusing to give up possession a 
the tenancy must have been determined by then, and if the 
transitional provisions in Sched. IV did not apply then the 

notice under para. 2 would have been void, and the notice 
to quit can be relied on. As the acceptance of rent until the 


} + 
that 


expiry of the Sched. IV notice can be explained on the ground 
of an existing or possible statutory right for the tenant to 
remain in possession it is not considered that it would 
prejudice the position (see Marcroft Wagons, Ltd. v. 
1951] 2 K.B. 496, at p. 506). 


Naot 
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IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Burgh of Forres (Loch Romach and Black Burn) Water Order, 
1957. (S.I. 1957 No. 1473 (S.73).) 5d. 
Composite Goods (Appointed Day) Order, 

No. 1475 (C.15).) 
East Devon Water (No. 2) Order, 
Fire Services (Conditions of Service) 
(S.1. 1957 No. 1488.) 5d. 
lire Services (Conditions of Service) (Scotland) Amendment 
kegulations, 1957. (S.1. 1957 No. 1489 (S.74).) 5d. 
General Dental Council Disciplinary Committee 
Assessor) Rules, 1957. (S.1. 1957 No. 1470.) 5d. 
These rules regulate the functions of the Legal 
appointed under the Dentists Act, 1956, s. 8, to advise the 
| isciplinary Committee of the General Dental Council on questions 
of law arising in disciplinary cases before them. 
Import Duties (lrawback) (No. 13) Order, 
No. 1451.) 5d. 
Import Duties (Imperial Preference) Regulations, 1957. (5. 
No. 1472.) 7d. 
London-Carlisle-Glasgow-Inverness 
(Kettering, Alternative Route) Order, 1957. 
No. 1456.) 5d. 
North-Eastern Fire 


1957. (S.1. 1957 
1480.) 5d. 


1957. 


1957. (S.1. 1957 No. 
(No. 2) Regulations, 


(Legal 


Assessor 


1957. (S.1. 1957 


1.1957 


Trunk Road 
(S.1. 1957 


Area Administration Amendment 
Scheme Order, 1957. (S.1. 1957 No. 1495 (S.75).) 5d. 

Nurses (Amendment) LKules, Approval Instrument, 
(S.1. 1957 No. 1476.) 5d. 


1957. 


NOTES 


Miscellaneous 
DOUBLE TAXATION: UNITED STATES OF AMERICA 
An agreement has been signed between the United Kingdom 
and the United States which makes certain alterations in the 
provisions of the existing double taxation agreement between 
those countries so far as it relates to copyright and patent royalties, 
etc. The text will be published in due course. 


GENERAL COUNCIL THE BAR 

The following candidates have been duly elected to fill the 
twenty-four vacancies upon the Council: Queen's Counsel: 
Messrs. F. Ashe Lincoln, J. G. Strangman, Geoffrey Lawrence, 
Geoffrey de P. Veale, The Hon. B. L. Bathurst, Messrs. *P. 
Malcolm Wright, M.B.E., J. D. Cantley, E. S. Fay, F. H. Lawton, 
and John Bb. Latey, M.B.E.; Outer Bar : Messrs. B. S. Wingate- 
Saul, E. B. Stamp, A. C. Bulger, R. M. A. C. Talbot, W. W. 
Stabb, The Hon. J. R. Cumming-Bruce, Messrs. G. T. Hesketh, 
H. C. Scott, D. J. C. Ackner, and Mark Nesbitt. Under Ten 
Years’ Standing at the Bar: Messrs. Rk. D. Lymbery, L. Abel- 
Smith, R. E. G. Howe and Kk. F. Stone. 

*Since the election, Mr. P. Malcolm Wright, M.B.E., O.C., has 
been appointed a county court judge, thereby creating a casual 
vacancy to be filled by the council under reg. 9. 


At The Law Society’s Intermediate Examination held on 
‘th and 5th July, four candidates gave notice for the whole 
examination, of whom one passed both parts and one passed 
the law portion only. Of 203 candidates for the law portion only, 
130 passed. Out of 520 candidates who sat for the Final 
Examination held on 17th to 20th June, 307 passed. The 
Council have awarded the following prizes: to Graham Barrie 
Marsh, LL.B. (Liverpool), the Edmund Thomas Child Prize, 
value £19; and to Richard Harold Malthouse, B.A. (Cantab.), 
Kenneth Rees, LL.B. (Birmingham), and Joseph Gordon Sykes, 
B.A. (Cantab.), jointly the John Mackrell Prize, value £15. 


Wills and Bequests 


Mr. John Herbert Allison Yearsley, solicitor, of Southampton, 
left £24,126 (£10,308 net). 


AND 
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AND WHITEHALL 


Portree Pier Order, 1957. (S.I. 1957 No. 1459 (S.72).) 6d. 
Safeguarding of Industries (Exemption) (No. 6) Order, 1957. 

(S.I. 1957 No. 1458.) 8d. 

Stopping up of Highways (County of Chester) (No. 

1957. (S.1. 1957 No. 1463.) 5d. 

Stopping up of Highways (County of Derby) (No. 

1957. (S.I. 1957 No. 1477.) 7d. 

Stopping up of Highways (County of Devon) (No. 6) 
1957. (S.I. 1957 No. 1464.) 5d. 
Stopping up of Highways (County o 
1957. (S.I. 1957 No. 1465.) 5d. 
Stopping up of Highways (London) 

(S.1. 1957 No. 1460.) 5d. 
Stopping up of Highways 

(S.1. 1957 No. 1461.) 5d. 
Stopping up of Highways 

(S.1. 1957 No. 1462.) 5d. 
Stopping up of Highways (County Borough of Sunderland) (No. 1) 

Order, 1957. (S.1. 1957 No. 1471.) 5d. 

Stopping up of Highways (County of Warwick) (No. 14) Order, 

1957. I. 1957 No. 1478.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 12) 

Order, 1957. (S.1. 1957 No. 1466.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. 


12) Order, 
12) Order, 
Order, 


f Hertford) (No. 11) Order, 


(No. 52) Order, 1957. 


(London) (No. 53) Order, 1957. 


(London) (No. 54) Order, 1957. 
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